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Key to names used

Mr and Mrs B The complainants

The Ombudsman’s role
For 40 years the Ombudsman has independently and impartially investigated complaints. 
We effectively resolve disputes about councils and other bodies in our jurisdiction by 
recommending redress which is proportionate, appropriate and reasonable based on all 
the facts of the complaint. Our service is free of charge.

Each case which comes to the Ombudsman is different and we take the individual needs 
and circumstances of the person complaining to us into account when we make 
recommendations to remedy injustice caused by fault. 

We have no legal power to force councils to follow our recommendations, but they almost 
always do. Some of the things we might ask a council to do are:

 apologise

 pay a financial remedy

 improve its procedures so similar problems don’t happen again.

1. Section 30 of the 1974 Local Government Act says that a report should not normally 
name or identify any person. The people involved in this complaint are referred to by a 
letter or job role.

2.

3.
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Report summary
Education and Children’s Services – Family and Friends carers
Mr and Mrs B complain the Council is at fault for failing to increase the Special 
Guardianship Allowance they receive for their granddaughter from the rate set in 
a support plan agreed with the Council when the Special Guardianship Order was 
made in 2011. This fault has meant they have received less financial support than 
they would otherwise have received. 

Finding
Fault found causing injustice and recommendations made.

Recommendations
To remedy injustice caused to Mr and Mrs B by the Council’s fault in, without any 
cogent rationale, calculating Special Guardianship Allowance in a manner which 
is at odds with statutory guidance and the principles established in caselaw, and 
has resulted in lower payments, we recommend within three months of this report 
the Council:
• calculates and backdates to November 2013 (the date of publication of our 

focus report, “Family Values: Council services to family and friends who care 
for others’ children”) all Special Guardianship Allowance payments for which 
Mr and Mrs B are eligible, based on the fostering rate relevant at the time and 
their grandchild’s age; 

• reconsiders its policy for Special Guardianship Allowances in light of the 
statutory guidance, caselaw and our focus reports;

• identifies all other special guardians affected by this fault since November 
2013; and 

• makes backdated payments to those special guardians, calculated using the 
reconsidered policy. 

https://www.lgo.org.uk/assets/attach/2139/FR%20-%20Family%20Values%20caring%20for%20others%20November%202013.pdf
https://www.lgo.org.uk/assets/attach/2139/FR%20-%20Family%20Values%20caring%20for%20others%20November%202013.pdf
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The complaint
1. Mr and Mrs B complain that the Council, in paying them their Special 

Guardianship Allowance, has breached statutory guidance by continuing to base 
the payment on the fostering allowance rate from 2011, the time the Special 
Guardianship Order was made, and not increasing it in line with their 
granddaughter’s age.

Legal and administrative powers

The Ombudsman’s role and powers
2. We investigate complaints about ‘maladministration’ and ‘service failure’. It is for 

the Ombudsman to determine what constitutes maladministration, which is a 
different concept to unlawfulness, but failure to follow the law and guidance 
(including statutory guidance) may amount to maladministration. (R (on the 
application of Doy) v. CLAE [2002] Env. L.R.) In this report, we have used the word fault to 
refer to maladministration and service failure. 

3. We must also consider whether any fault has had an adverse impact on the 
person making the complaint. We refer to this as ‘injustice’. If there has been fault 
which has caused an injustice, we may suggest a remedy. (Local Government Act 
1974, sections 26(1) and 26A(1), as amended)

4. We cannot investigate late complaints unless we decide there are good reasons. 
Late complaints are when someone takes more than 12 months to complain to us 
about something a council has done. (Local Government Act 1974, sections 26B and 34D, as 
amended)

5. The Courts have held that time bars are not to be enforced rigidly against a 
complainant where justice requires that the time be extended and his complaint 
heard. (R v Local Commissioner for Administration, ex parte Bradford Metropolitan City Council 
(1979) QB287) Here, Mr and Mrs B challenged matters at the time and continued to 
do so before complaining to us, and the alleged fault and injustice are both 
continuing. We decided that justice required us to exercise our discretion to 
accept a late complaint. 

6. The law also says we cannot normally investigate a complaint when someone 
could take the matter to court. However, we may decide to investigate if we 
consider it would be unreasonable to expect the person to go to court. (Local 
Government Act 1974, section 26(6)(c), as amended)

7. We are mindful that the Courts have considered the suitability of Judicial Review 
as an alternative remedy in situations such as this, and have decided that 
complaining to us is in general more appropriate. (Anufrijeva v London Borough of 
Southwark (2003) EWCA Civ 1406) In the particular circumstances of this case, we are 
mindful that it would in all likelihood be prohibitively costly for Mr and Mrs B to 
conduct Judicial Review proceedings. Accordingly, it is our view that it is not 
reasonable to expect them to resort to, or to have resorted to, this remedy. We 
have therefore decided to use our discretion to investigate this complaint.

8. We may investigate matters coming to our attention during an investigation if we 
consider that a member of the public who has not complained may have suffered 
an injustice as a result. (Local Government Act 1974, section 26D and 34E, as amended) 
Where we identify fault in relation to a complaint, we may also make 
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recommendations not only to remedy the particular injustice sustained by the 
complainant, but also to prevent injustice being caused in the future in 
consequence of similar fault. (Local Government Act 1974, section 31(2B), as amended)

Special Guardianship – the law and guidance 
9. Under a Special Guardianship Order the Courts appoint someone, often extended 

family members, like grandparents, to be a child’s special guardian who will then 
become responsible for all day to day decisions about the child. 

10. Councils play a central role in the process. The Special Guardianship Regulations 
2005, as amended, say councils may provide finance to special guardians to 
support continuing the arrangement after a Special Guardianship Order is made. 
The support is known as a Special Guardianship Allowance.

11. Councils are required to have regard to the Statutory Guidance for local 
authorities on the Special Guardianship Regulations 2005, as amended. This 
means councils must substantially follow the guidance unless there are good or 
cogent reasons to do differently. The Guidance says that in determining the 
amount of a Special Guardianship Allowance, a council should have regard to the 
amount of fostering allowance that would have been paid if the child had been 
fostered. Paragraph 65 of the Guidance states that 

“in determining the amount of any ongoing financial support, the local 
authority should have regard to the amount of fostering allowance which 
would have been payable if the child were fostered. The local authority’s 
core allowance plus any enhancement that would be payable in respect of 
the particular child, will make up the maximum payment the local authority 
could consider paying the family. Any means test carried out as 
appropriate to the circumstances would use this maximum payment as a 
basis.”.

12. Case law has considered this matter. In 2010 (R v Kirklees Council) the Court found 
paying Special Guardianship Allowance as a fixed percentage of fostering 
allowance without any justification did not comply with the Guidance and was 
unlawful and that councils should pay Special Guardianship Allowance at an 
equivalent rate to foster carers. A second case in 2012 (R v London Borough of Merton) 
found that councils should use the National Fostering Network’s minimum 
allowance as a starting point for calculation. The Court held that Merton Council 
had not produced any reasons for not complying with paragraph 65 of the 
Guidance and so the decision to adopt a level of Special Guardianship Allowance 
at two thirds of the Network’s minimum was unlawful.

13. One of our earlier reports (12 006 209) found fault by Liverpool City Council in 
calculating its Special Guardianship Allowance at a level below the amount it paid 
foster carers. Our recent report against North Tyneside MBC (17 002 928) 
confirmed Special Guardianship Allowances should not be calculated as a 
percentage of fostering allowance.

14. We have issued two focus reports about this area of council activity: “Family 
Values: Council services to family and friends who care for others’ children” 
(2013); and “Firm Foundations: complaints about council support and advice for 
special guardians” (2018). In these we draw on lessons from complaints, 
including those where councils did not set out clear guidance on how they 
calculate Special Guardianship Allowances and had faulty policies. 

https://www.lgo.org.uk/decisions/children-s-care-services/looked-after-children/12-006-209
https://www.lgo.org.uk/decisions/children-s-care-services/friends-and-family-carers/17-002-928
https://www.lgo.org.uk/assets/attach/2139/FR%20-%20Family%20Values%20caring%20for%20others%20November%202013.pdf
https://www.lgo.org.uk/assets/attach/2139/FR%20-%20Family%20Values%20caring%20for%20others%20November%202013.pdf
https://www.lgo.org.uk/assets/attach/4320/FR%20-%20SGO%20-%20FINAL.pdf
https://www.lgo.org.uk/assets/attach/4320/FR%20-%20SGO%20-%20FINAL.pdf
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How we considered this complaint
15. We have produced this report following the examination of relevant documents.
16. We gave the complainants and the Council a confidential draft of this report and 

invited their comments. We took the comments received into account before the 
report was finalised.

What we found

Background to the complaint
17. In December 2011, the courts granted Mr and Mrs B a Special Guardianship 

Order for their two grandchildren, one of whom subsequently left their care. The 
support plan agreed with the Council stated that: 

“the carers will receive a Special Guardianship Allowance which will equate 
to the Level 1 enhanced fostering allowance that they are currently 
receiving, less any Child Benefit, Child Tax credits, working tax credits or 
any other benefits to which they may be entitled. This financial assistance 
will be reviewed annually by the Local Authority as per procedure. If there 
is no major change in the carers finances the financial assistance will 
remain in place until the child leaves full time education or at the end of the 
academic year in which the child reaches the age of 18.”

The Council provided Mr and Mrs B with a Special Guardianship Allowance at the 
level at which they were receiving the fostering allowance at the time the Special 
Guardianship Order was granted. This was £119.18 a week less deductions.

18. In 2014 Mr and Mrs B queried the amount of the Special Guardianship Allowance 
they were receiving and why the age band allowance started at age 12. In an 
email sent before the 2014 financial review, they were told the Council paid the 
enhanced allowance from age 12 in line with standard fostering allowances. 
Following the review, the Council began to pay Mr and Mrs B at the then current 
Level 1 fostering allowance rate of £132. Following the 2015 annual review, 
however, it decided it had made a mistake in the previous review, due to internal 
miscommunication. It decided there had been a deviation from the support plan 
and the Special Guardianship Allowance should be paid at the 2011 level of 
support. It also said Mr and Mrs B had been given the wrong information when 
they had been told they would receive the age 12 band increase. It did not seek a 
repayment of the amount paid at the higher 2014 rate, but reduced ongoing 
payments to the 2011 level.

19. Unsure of the correct level of payment they should be receiving, confused why 
their payment rate was not increasing in line with the Level 1 fostering allowance 
and why they were not receiving the age band increases for their grandchild as 
they had been told they would in 2014, Mr and Mrs B complained to the Council. 

20. In responding to their concerns, the Council said that in line with Council policy, 
age band increases are not paid in respect of Special Guardianship Allowances 
and that the level of financial assistance paid to special guardians who were 
foster carers is set at the level of the fostering payments they were receiving at 
the time the Special Guardianship Order was granted. For Mr and Mrs B this 
meant they would continue to receive payment based on the Level 1 enhanced 
fostering allowance in 2011. 
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21. In 2016, the Council produced policy guidance in relation to financial assistance 
for special guardians. Its guidance confirms the Council pays financial support in 
line with the Standardised Means Test Model. The guidance also states: 

“The level of financial assistance paid to Foster Carers will be set at the 
level of Fostering Payments they receive at the time of the Special 
Guardianship Order being granted”

and that: 
“the payments do not increase as the child becomes older.”.

22. As the Council’s policy appears to be contrary to the statutory guidance to which it 
must have regard, and to the principles established in caselaw, it was asked to 
provide the reasoning behind its policy. It has confirmed that the matter was not 
considered by any Committee of the Council, but was approved by its Children’s 
Social Care Senior Management Team of the time. There are no background 
papers or clear audit trail for the approval of the policy, or any previous policy, but 
the Council has been able to provide legal advice from 2014. The advice notes 
that not only must the Council’s policy on Special Guardianship Allowances be 
fair, but that there must also be a clear rationale for the terms of the policy. It says 
there is a good argument that, especially as the fostering allowance suggests a 
child’s financial needs do increase as they get older, the move to a new age band 
reflects a change in circumstances to be taken into account when reviewing a 
Special Guardianship Allowance. The Council’s policy is contrary to that advice. 
The advice makes no reference to freezing payments at the level being received 
at the time the Special Guardianship Order was granted. 

23. Asked to explain the rationale behind its policy for limiting Special Guardianship 
Allowances, the Council stated that “a Special Guardianship Support Plan was in 
place which was agreed by all parties” and that this is what the plan provided for.

24. In responding to our enquiries, the Council has acknowledged that due to the 
increase in the level of payment in 2014, and the reversion to the 2011 rate, 
Mr and Mrs B have not received a consistent approach causing confusion and 
uncertainty. In recognition of this it offered to comply with the 2014 review 
decision rate of £132, minus a deduction for child tax credit which the 
complainants receive.

Conclusions
25. Under the statutory guidance the basic principle is that a council should start with 

the fostering allowance, then make whatever means-tested reductions and 
adjustments that are appropriate. If a council wants to depart from the general 
approach set out in the guidance it needs clear reasons for doing so.

26. The Council’s policy is at odds with the statutory guidance and the principles 
established in caselaw and no rational explanation has been put forward to justify 
this. Without a cogent rationale for this, the Council is at fault.

27. While fostering rates have increased over time, and take into account the age of 
the child, Mr and Mrs B’s Special Guardianship Allowance rate has remained 
static. In practice, of course, this creates an increasingly widening gap between 
the two allowances. By freezing the support, a considerable and unjustifiable 
differential emerges between the allowances which effectively leaves families in 
the same place as in those councils we have already criticised for paying Special 
Guardianship Allowances as a fixed proportion of fostering rates. We are satisfied 
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Mr and Mrs B have been left with less financial support for their grandchild than 
would have been the case if they had been treated fairly and without fault. 

28. In November 2013, we published our focus report, “Family Values: Council 
services to family and friends who care for others’ children” because we were 
finding carers, including those in receipt of Special Guardianship Allowance, were 
being treated unfairly and were not receiving the support to which they were 
entitled. One of the case studies involved a systemic failure to pay correct rates of 
Special Guardianship Allowances. The focus report appears to have fallen on 
deaf ears: this report highlights continuing systemic problems which affect not just 
Mr and Mrs B, but potentially others in receipt of Special Guardianship 
Allowances from the Council. 

Recommendations
29. We recommended within three months of the date of this report the Council: 

• calculates and backdates to November 2013 (the date of publication of our 
focus report, “Family Values: Council services to family and friends who care 
for others’ children”) all Special Guardianship Allowance payments for which 
Mr and Mrs B are eligible, based on the fostering rate relevant at the time and 
their grandchild’s age; 

• reconsiders its policy for Special Guardianship Allowances in light of the 
statutory guidance, caselaw and our focus reports;

• identifies all other special guardians affected by this fault since November 
2013; and 

• makes backdated payments to those special guardians, calculated using the 
reconsidered policy. 

We call upon the Council to accept the report and recommendations in full. 
30. The Council must consider the report and confirm within three months the action it 

has taken or proposes to take. The Council should consider the report at its full 
Council or Cabinet and we will require evidence of this. (Local Government Act 1974, 
section 31(2), as amended)

Decision
31. We have completed our investigation into this complaint and found there was fault 

by the Council which caused injustice to Mr and Mrs B. The Council should take 
the action identified in paragraph 29 to remedy that injustice.

https://www.lgo.org.uk/assets/attach/2139/FR%20-%20Family%20Values%20caring%20for%20others%20November%202013.pdf
https://www.lgo.org.uk/assets/attach/2139/FR%20-%20Family%20Values%20caring%20for%20others%20November%202013.pdf
https://www.lgo.org.uk/assets/attach/2139/FR%20-%20Family%20Values%20caring%20for%20others%20November%202013.pdf
https://www.lgo.org.uk/assets/attach/2139/FR%20-%20Family%20Values%20caring%20for%20others%20November%202013.pdf

